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Grant:
Today I'm here speaking with Richard Monette who is an associate professor over at the University of Wisconsin Madison Law School and thank you very much for taking the time to do this interview with me.

Richard:
You're welcome. Thank you very much.

Richard:
I grew up on the Reservation in North Dakota, Turtle Mountain Band of Chippewa. It's at the geographical center of North America and so Turtle Mountain is actually a little bit of a lazy translation into English for the Turtle's Heart – the geographical center of Turtle Island. And I went to school there all my years of elementary and high school and actually started at our tribal college there; and my family was instrumental in getting the college started and in fact my brother just retired as the president of the college after 30 years. I went to school in North Dakota to the universities and colleges there as well and went to law school in Oregon. 

Grant:
What was your inspiration for going to law school?

Richard:
Well, my sister and I had talked about it some. She's older than I am and so she went first and she had talked about it around home and I thought that sounds like an interesting idea and she blazed the trail though and I simply found it easier to follow as usual. A lot of us are good followers, better followers than leaders, and unfortunately some of us are not even that.

Grant:
At this young age, how much of it was in terms of thinking of what you could do for your own community or how much of it was in terms of perhaps individual pursuit?

Richard:
I would have to say, I hope without sounding romanticized or hokey, that thinking about my own tribe and Indian people across the country was always my focal point and my motivation for going to school, going to law school and getting out and getting work.

Grant:
Was that something instilled in your family?

Richard:
It was, yes. My family was very involved with Indian matters always but we were on Reservation so you didn't go out of your way to think about Indian things and having to strategize and maneuver sort of your life along those lines because it was natural. That was our life.

Grant:
So Turtle Mountain, that's where you were born and raised and grew up on?

Richard:
I was actually born off the Reservation. My dad was off the Reservation on one of the relocation programs when the federal government attempted to dispense with the Reservation population by sending young families out to do work off the Reservations. I was born off but we returned very soon after I was born and I grew up there.

Grant:
Tell us how you became a part of faculty [at University of Wisconsin-Madison].

Richard:
Again, doing work with Indians as my focal point… when I graduated from law school I kind of had a job with a law firm out in Seattle that did primarily Indian law but I had an opportunity to work with the United States Committee on Indian Affairs; and that's a great opportunity for a young lawyer to get to know people, to get to know how the government works and for some people to use that experience later on to their advantage economically, something I didn't necessarily do. It really built up a passion for academics in me. I have to say that I didn't always think I was going to be an academic in this sort of way and I thought I was going to go out and be a practicing lawyer; and I have done some of that and I still do some on the side, but largely it was that big picture view of what Natives were dealing with across the country that led me to the classroom. 


I have taken leave from my position here twice in my short time here. Once I went back out to DC to be the Director of the Office of Legislation for the Bureau of Indian Affairs. Several years later after achieving tenure status here, I went back home. I was going to take some time to relax and write and we were having some issues as often happens and I had been away for a while. It gives you a peculiar status on the reservations when you've been away for a while and you come back, not always good but it can be good, especially if you're gone long enough that they almost start to see you as somebody new again and so I went back and was kind of coaxed and cajoled into running for chairman of the tribal government. That is the Chief Executive of the government. The states have governors. Frankly some tribes have governors. Some tribes call their leader President. Ours still uses the old BIA corporate model and it's called a Chairman and that's what I did.

Grant:
Going back to the work you've done on the Reservation, I think what's also interesting that I saw in your list of accomplishments is that you also serve as a chief judge for other tribes too, and that's something that I wasn’t aware of that you could serve. Can somebody of one tribe serve as a judge on another tribe? 
Richard:
Sure. That's up to the host tribe. I am decidedly of the opinion that judges should be from their own communities and when we see some of the tribes today really getting back on their feet, (granted, adopting modern sort of US looking courts, but getting back on their feet) I'm one of the people who says that they ought to hire their own, they ought to have their own as judges and I'm happy to help facilitate that. So even a couple of tribes that you see on my résumé where I've served as judges, I have made it a point to say let's also educate their own people and help to train them and get them to be their own judges. But it's not unheard of, especially at the appellate court level and especially depending on the tribes. I mean there are 20 bands of Chippewa so for example if you're from one band of Chippewa and judging at another one, it's really not so far fetched then and so it depends.

Grant:
Probably one of the only places you can serve on the executive and judicial branches in different areas without too much of a conflict of interest there.

Richard:
Well I think that's fair to say although I thought myself there was a conflict so while I was a judge, when I became the chairman at Turtle Mountain what I did was not take on any new cases and phased out what I was doing there.

Grant:
You’ve also helped out with I would say on the lobbying side but helping write out, drafting provisions for constitution and codes for Indian tribes too. What have you found that has been a lot of work that you have had to do for helping build a government in the process? Is this in terms of anything that could be from the judicial side to just overall government in terms of the executive legislature? What type of work are you usually asked to do?

Richard:
I want to do, so I get asked, but I also ask to do and to find my work, to working with their governments, putting governments together in a fashion that'll work. The bottom line is that today tribes have to have governments. A lot of the things that they're doing today some people might say well that's not really traditional but on the other hand having casinos that make a hundred million dollars a year is also not traditional and so there are things that have to be done to deal with this sort of dynamic that they're dealing with now today. And so I go in and I work with that. I explain how state governments, the federal government might deal with this, how other tribes are dealing with it. It's difficult because you kind of have to know tribes and you have to know Indians and I certainly don't want to put myself on a pedestal or suggest that I'm unique but you have to; it's not always easy walking into a middle of 10 or 15 or 20 members of a tribe who have their own agendas and their own politics but also their own tribe's best interests at heart and to say here's the kind of things you can do; and let's sit down and think about how your own traditions and customs and beliefs play in and let's create something that is yours. And that after all is the point of it. Everything we do is a reflection of who we are, collectively and individually. We don't always think of government that way but to government really is an exercise in who we are.

Grant:
Where do you think the tribes are today in terms of their ascension to establishing a form of government across judicial, executive, legislative areas – do you think they've come a long way since people like you who do donate their services and time from where they were before? What do you think have been the biggest accomplishments that you've seen?

Richard:
Tribes are starting to make governments theirs while at the same time taking account the modern notions of government like legislative executive and judicial branches. But all peoples have governments really whether it's reduced to writing in a constitution or the laws, all people have, all communities have a function of making laws and making rules or they wouldn't exist. They all have a function of identifying different people or entities to carry out those rules or laws or they wouldn't exist. All societies, all communities have the function of resolving disputes or of course unresolved disputes would tear them apart. So all tribes have that as well. 

It's sort of, in fact today to the extent that they have constitutions for better or worse, often drafted by the Bureau of Indian Affairs in older times…
Grant:
I think that's a really good way to go to also ask on that same question is, what do you find is a major consideration of what differs between people's notion of standard US municipal government and what you have to take into account as part of an Indian tribe that maybe adds something extra or something different?

Richard:
Well there are different ways of looking at that. I mean Texas is different from Wisconsin, right? Illinois is different from Oregon and tribes are different from each other even. But it's fair to say that if, and positing a continuum here, that tribes generally are more different from Wisconsin than Illinois is different from Wisconsin. Illinois and Wisconsin are more alike each other than they are like tribes. But if we're positing a continuum, all communities want to decide primarily who they are. This is about your cultural identity. We create governments and use them to ensure that our customs and traditions and beliefs are normalized by law, by rules of law, that they're normalized in our society so we can decide for ourselves what is reasonable in our society and what is unreasonable, behavior or conduct, and in that process we determine really ultimately who we are. Identity, cultural identity, political identity, social and economic identity, with our religions, with our languages, that really is all of what government and the term sovereignty frankly, that's what they're about.

Grant:
I also noticed you were past president of the National Native American Bar Association. I'd be interested in hearing more about your experiences with that and what were some of the issues that you found were commonplace for discussion amongst your peers.

Richard:
Well, it's still frankly a fledgling organization. It's not like there are a lot of us. Of course there are some non-Indians who join. It’s probably fair to say that 30 years ago you could almost count all the Indian lawyers on two hands. Today it's more likely that there are maybe a thousand to a couple thousand with varying degrees of Indian-ness, if that's fair to say. Indians are largely underrepresented. The legal institutions in America are, because of the idea that law and rules of law have a tendency to normalize customs and beliefs and traditions. The law schools and legal institutions are really some of the more conservative and sort of iconic identifiers of society. And Indians have not always had a seat at the table at any level from the law school as a law student to out there as practicing lawyers and certainly not as professors and judges. So we were still a fledgling organization with a fledgling mission to deal with those broader issues largely.

Grant:
What do you find are the issues that are largely discussed on both a professional level and the curriculum that you teach?

Richard:
We discuss history of course. Our position has been that of course American Indian has been a greater part of American history than what you normally get from the books, and actually a greater part of the development of American law than you get from the law books. And so the courses really can be sort of an historical survey, a walk through the cases historically, of course the line up by subject matter, by certain kinds of jurisdiction or certain kinds of treaty sort of rights, a certain sort of freedoms and how America's law, religious freedom might apply to Native peoples and so it really covers a broad spectrum. 

I teach a general survey every year and it gets a good number of students and every year I also offer a seminar that provides some more in depth study on special topics and sometimes I decide the topic, sometimes students do. I'm happy to wing it if they do and help to lecture and pull materials together for them. And a good number of students are increasingly doing directed readings and directed research as we call them on topics of their own choosing, individually.

Grant:
Are there classes on American Indian law, the history of American Indian law, pre-Colonial days too because I think some interest is there for the things that inspired Colonial Europeans to emulate from Indian law, such as the Iroquois Confederacy. Is that something that you also teach or that's something that's available for people?
Richard:
It's not so readily available because the studies, the research is not quite as clear and it requires really some progressive sort of thinking from the university and the faculty and the students. What we do have is teachable and I certainly try to address that. Just as often for me it comes up in the Native context, which is why I get the Native view of it always and I give the Native view of it. But it's fair to say that for example we hear that Benjamin Franklin spent time with Natives. We hear that some of the founders did as well and yet today we sometimes hear separation of powers really shouldn’t apply to the tribe let's say because that's a European concept. That's a white concept and I make sure… in fact you hear that a lot from… if I might, you hear that a lot from liberals, from white liberals who romanticize Indians and you hear a whole lot of romanticized notions that are frankly not true, that Indians had no concept of private property and they had these kind of small direct democratic governments, no separations of powers and I explain for example when Europeans got here, they came from England, primarily and England a king and that's not a separation of powers. Occasionally like King Charles, they cut off his head and then you separated powers in that way but that's not necessarily what we mean by the separation of powers.

Grant:
Is this more of perhaps a white liberal fantasy of someone could say well here you are at a university that's dominated by whites and maybe you're just part of the system but is that really not something you have to deal with when you are coming and volunteering your services? Is there any type of reaction you might get from people – elders or people who think that what you're bringing in might be detrimental; and do you have to deal with those issues or is it maybe something that's overblown by people on the outside who what they perceive as your role in this?

Richard:
Well, it's a complex matter for sure. There are elders out in tribes that think we shouldn't be talking about some of this stuff here, absolutely. There are others that think of course we should be disseminating this information like anything else. It's a tough line for me to walk, frankly. I drafted the constitution for one of the tribes in the states here. The tribe was having a very difficult time and today after fixing their laws and their constitution I like to think with my help, they are now one of clearly the more progressive tribes in the country and I think they couldn’t have done it without fixing their government but still when I'm done with that and it's clearly one of those public service successes, should I talk about it? Should I write about it? And we can get really torn over that and I haven't. I've done it with several tribes now but that particular tribe was 12 years ago and I've had people say well why don't you write about that stuff and I'm not always sure if that's my charge to be writing about some of the work that they did, some of the work that I did to help them, but really some of what is their cultural and political sort of intellectual patrimony.

Grant:
Does the issue of religion come into play sometimes where you might have to factor in a tribe or perhaps their elders have a certain amount of influence where they do want to keep certain religious tenets in place?

Richard:
Sure.

Grant:
Do you find yourself having to work around that or how do you deal with that or does it even become an issue? And I mention that because one example: from Hawaii, one independent outfit, Ka Lau Hawaii, tried to have a fourth tier of government that served in an honoraria role of elders that would speak on the issues and would be recognized even though they did not have voting powers. Is that something that you find you have to deal with?

Richard:
All the time. With one tribe I specifically asked at one point that I'd like to hear from a couple of the elder women who were not sitting at the table but were sitting in a circle around the table and while I'd like to think that coming from the Native community I can be more sensitive, maybe even more knowledgeable, but you know I've been out here a long time and we've got our standards to meet and I remember sort of focusing on her and asking I'd really like to hear what you think and her response is, "Do you see this man sitting here?" Well, yes. "That's my son." Okay. "Have you heard him speak?" Yes. "Well then you know what I think." Okay? And that was that tribe's cultural usage, an institution that they had where the women, and again can be viewed wrongly by an outsider, the women were either being shunted to the side and not listened to; or from an insider, the women controlled everything and part of the young man's charge was to speak what the women wanted them to speak.


I've also been involved with constitutions where in the tribe they have their own dynamics because we're in a very dynamic world and it could hardly be more dynamic than what Indians are dealing with today, and they drafted in one of the bodies like you're speaking to, sort of a “council of grandmothers” and it seemed like a very progressive idea and talking about making your government more culturally appropriate, and they then took that out to the grandmothers themselves who said promptly 'take that out of there. We're going to be here and this is going to be one of our cultural practices and societal practices whether you put it in that document or not.' So that idea of sort of pre-constitutional government can be very clear, sort of an extra constitutional government that all societies have including our own, Wisconsin and Illinois and others. It's a rather complicated matter but certainly you come across it.


And the religion in particular… I think it's that I have no right to speak for all tribes. I have no right to speak for all Indians in my tribe and I always wish that everybody else would say and feel the same. They don't always, obviously. But I think it's fair to say that religions were a greater part of our societies than it is in American society and certainly a greater part of the government. Europeans and European America has separation of church and state. But if you have a history of the church abusing its position to then abuse people as happened oftentimes throughout the European history, you can see why they want to separate that church and state. I don't think all the peoples on the planet share that history and so they don't always see the real compelling passions for keeping church and state separate and so those are difficult issues to deal with from tribe to tribe for sure.

Grant:
And that's an interesting point you make that it's not that history, at least not some recorded history of abuse by those in a position of preserving or promoting their religion or the importance of their religion with Indian tribes, at least not of such a heinous degree that give people the inspiration of modern times of making certain other legal breakdowns. But are there instances though by that same circumstance where religious people within a tribe have enough authority and power to make law and enforce law?

Richard:
I think it's fair to say in some tribes very clearly there are religious leaders who… well, in our society we have Popes or in other denominations there are others in their hierarchical structures who have the authority and/or the position to make people do what they say and follow a certain lifestyle. But again we keep them separate. With the tribes it's certainly fair to say that they have people in those same kinds of roles, although quite likely some of them are also sitting in the government and sitting as the judges in the tribes and sitting on various councils. 

Grant:
What I'd like to know then in terms of religious influence is, and we’re talking about in this modern day, and not just talking about indigenous religion, but also the effect that Christianity has had on many tribes. Have you seen that in any way in terms of religious influence on the tribes that you've dealt with that they want you, when I say make religion a part of their society, that is not just simply in terms of that their own indigenous teachings but the effect of a religion that came after – hence Christianity. Is that something that you've encountered?

Richard:
Absolutely. I think it's fair to say, this is maybe perhaps a difficult concept and more difficult to explain what I'll say. When a lot of Indians think and the Indian thinkers that I know of think, that the separation of church and state, let's say, in American society, removes from society one of the sources of morality and one of the sources in the civic term, more important than reality, than morality, it removes a responsibility from the society and having the religion intertwined and not separate with the society and with the government adds a responsibility and particularly, of course it might depend on what the religion is, if the religion is one of these things that has been entirely removed from the natural processes of the planet, it may be that separating them is of no effect. 

But if the religion is one of those that in fact is also intertwined with the natural processes of our planet and then also intertwined with our government, those things can really gel together to be just a very tight knit sort of society with; it doesn't have to be rules really, but, and it doesn't have to be oppressive but you know what the rules are. You know where the boundaries on. There's less discretion. You know the difference between right and wrong very clearly and now these cultures have come together and cultures intertwine so have the Indian, any Indian tribes really maintained only their religion? It's not my place to say other than an opinion. I don't think so. They have all intertwined with Christianity and European religions in some way as their governments have so to that extent, the way that the tight knit of those societies, particularly that strand of the knitting that is attributable to religion has somewhat come undone to a certain extent. 

Not everybody thinks that's bad by the way. But I think it's fair to say that it's come undone to a certain extent and I certainly encounter it when we're out trying to think about what should your government look like; what should your society look like and it's always about them. It's not about you and it's certainly not about me as a drafter. When I'm drafting a constitution, I am merely a technician and that's a difficult line to walk because kind of like what we do with the classroom as well, I can play devil's advocate and sometimes you have to and then you can get people like my students or get people on a constitution committee or somebody from that government saying why do you think that? And I say well, I don't think that. Well then why are you saying this and making this argument? Well because that's my job. I don’t necessarily believe it though.

Grant:
You just want to make sure they’re thinking about what they’re doing.

Richard:
That's right.

Grant:
What's interesting is hearing a lot about the depth of your volunteer role in terms of your giving back not only just to your community but also to other Indian committees too.

Richard:
Right.

Grant:
And I'd like to know a little bit about your experience with the initial reaction of people from these Indian tribes or reservations have towards outsiders who do volunteer or offer. What do they typically get? Do they get a person like yourself who's an established scholar with a long history with both academic and community service or do they also get your fly-by-night carpet baggers who could be looking to make a quick name for themselves — membership to, a promise here and there and then running off into the limelight?

Richard:
Well, sure. Well in today's world with gambling money out there, you get people who assert themselves into the tribal communities for that, which is not all bad. If you're going to have gambling at a casino then you might as well have people who know what they're doing assisting, right? You don’t always get that of course. But even outside gambling and even before the big gaming with the Indian tribes, [4 seconds of audio silence] you know co-opted a position with the tribe, attempted to make themselves the agents of the tribe, attempted to go in and say I'm drafting laws or constitutions for the tribe or I speak for this tribe. I actually do their religion and I've gone to a Sun Dance so now I can go 500 miles away and hold my own Sun Dance and charge European-Americans or Europeans $5,000 a head to come and do a traditional Sun Dance because I've done one. We have that kind of thing all the time. 


Tribes that have a healthy degree of skepticism about outsiders, but also like any other community, and outsiders have a little bit of appeal to them and it's like so a good outsider can unfortunately do some tribal communities, especially some of the tribal communities that have faced a more difficult history with America than other tribal communities. They can really dupe them, take advantage of them. And that happens often.

Grant:
It seems like a large amount of what could be a result of the duping is in terms of people's ignorance or misunderstanding of what it means to be not just tribal members but an Indian too in terms of is it blood quantum, is it direct enrollment, is it descendancy and that these rules differ from tribe to tribe too, plus perhaps tribes themselves also giving out certain degrees of enrollment cards, hence an honorary or associate enrollment, which can be perceived by others as membership, full blood membership and how that has been used in the same, look I'm one of them, kind of clout. Are there certain things that could be more standardized in terms of what you see in terms of tribes perhaps with good intentions find themselves being taken advantage of, of how they could better protect themselves in terms of their own identity? Is there anything that you see in terms of a legal standpoint that a tribe could do to protect its own name?

Richard:
Well, I mean like I said, all of government really is about identity. It's using the forces of society in government to decide who you are culturally and that means the language and religion and all. The modern economy and the gaming world has put a huge strain on that. In fact, the biggest argument against gaming sometime ago was its' going to be infiltrated with organized crime and for better or worse, even if it sounds a little bit stereotypical, I remember when I was at chairs at one of the tribes in Minnesota saying oh, if we've got Mafia with three piece suit, pin stripes and patent leather shoes walking about my reservation, I guarantee you we'll know who they are, right? And so certainly there's that kind of identity. 


But I think it's fair to say that the tribes could base their identity on clearer cultural and political social standards some time ago than they can today and for better or worse, much of the identification today is about blood quantum. But that doesn't mean that the identification based on sort of your civic relationship with the community, your citizenship, that doesn't meant that that's pushed aside. Both of those really are legitimate factors but not one against the other. You really need them both today. 


But for better or worse, the blood quantum, the descendency from the people who were here first is increasingly an important factor.

Grant:
[Inaudible] relationship to in terms of; it's also sometimes a matter of civic promise to a group, and the expectation and the rest being left high and dry. Do you think maybe part of the problem is, and I'm talking about the issue of authority and power, is when somebody makes a promise like that for whatever reason that there's no jurisdiction to go after that person and have them brought before a court of law because then we go back to the world of the United States and whether —academia or economics or whatever. It seems like it's just an easy way to abscond. 

Richard:
There are not only rights but responsibilities and sometimes those responsibilities are imposable by law and a legal system law enforcement courts. Sometimes they're not and tribes have to deal with the same thing. If we have the territorial integrity so that we can exercise our politics, so that we can determine our own culture and identity, they'll use it. Or when you have sort of the transients that will come in and out, including some of us who are clearly identified with a tribe, you know that makes it difficult. I'm not at Turtle Mountain right now so if Turtle Mountain passed a law that said all people have to wear yellow underwear on Thursdays, well, I'm going to say I'm going to wear green ones and there's really nothing you can do about it. Or if they say everybody who lives here is going to pay a property tax…

Grant:
Or you can say my undewear is always yellow. (Just kidding.)

Richard:
[Laughs]

Grant:
Well, somebody like yourself who is really involved in this not just simply for field of study but as a way of life, I'd like to ask you what do you feel are the most important issues today regarding some things. One, in terms of Indian law, one of the most pressing things we find in terms of your fellow peers that are in Native American law as well as what do you think of bias to the population of Indian peoples?

Richard:
I think there are two overarching important themes going on with tribes that they had better take their time to figure out because if they don't frame the issue somebody else is going to and I think that they're getting behind the curve and one of them is the idea of territory and property. The idea is of I guess more of where they come together. And as I said a lot of the historic sort of romantic idea that tribes don’t believe in private property and quite frankly tribes had some of the most complex notions of private property of any society but they also had just basic notions of private property. You can find in the old literature about tribes that even from the non-Indian European anthropologists that went there 100, 150, 200 years ago that such and such family had a certain fishing spot, or my own family growing up. If you didn’t think there was private property, all you had to do was go try to pick berries in my grandmother's berry picking patch and you would have found out real quickly the definition of private property. And they need to fix that. They need to recognize that their citizenries have a whole spectrum of interests that they want their societies to take account of and some of them are traditional and some of them are new, being imposed by the United States or some of them are being adopted voluntarily by the people and even by the tribe itself. But still you don't find those things positive in their laws and it's making the people frustrated and it's making it easy for the United States and the various states to continue to pick apart the tribe's lands, their territory and their people. 


The second things is the idea of separation of powers but in particular as it relates to this overarching legal concept, probably the overarching legal concept in American law — due process. Today tribes and their members have homes and cars and boats and snowmobiles and they want the kind of stability that institutions bring to their lives. Now not just here's this thing called the tribal council and we're going to select eight chieftains to it, sublords, almost gods, and they are going to decide any issue on any given day the way they happen to feel that day. And they want more for themselves and their homes and their cars and their snowmobiles than that. And tribes have to figure that part out. And you can't get the full spectrum of due process in the American sense, which is of course what the tribal members are learning these days. You can't get that without separating the functions of government for a variety of reasons.

Grant:
A lot of what you're talking about also goes to the issue of Indian sovereignty. I know when we talked earlier bring up the issues of all the way down to territorial sovereignty in terms of the right to establish your own land base too. Because Indian tribes themselves are [inaudible] to a point until US Federal law at some point can intervene whatever level that can be done, I'm sure varies from history and experience, but what do you think are the issues that relate to sovereignty of Indian tribes, just ones you've dealt with in terms of again establishing themselves as a matter of power, as a matter of acknowledgement, as a matter of what other people decide to call themselves as a member of the tribe, and the tribe themselves cannot stand up and say no, you don't have the right to accept this person as a member of ours, as we see happens in academia and other parts of society? What are issues that perhaps pertain to sovereignty strictly that you could comment on?

Richard:
The overarching idea, the overarching goal and objective of sovereignty is to be who you want to be, collectively and individually. The collectively lends itself to talk of like an external sovereignty, dealing with the states in the United States or dealing with Libya or Japan, dealing externally as we see with treaties and in the American system the chief executive has that primary authority to deal externally.


But because we also say individually, the sovereignty also means dealing internally as we often see the legislative branch doing what it does to evolve rules into laws and into the code that everybody has to live by. And so I think it's fair to say there's an external and in internal sovereignty.


It's also fair to say that both of those are under attack in various ways. The external sovereignty obviously under attack historically by the United States of America or by the various states like the Cagama case said 120 years ago, the people in the states are often their deadliest enemies of the tribes and so presumably law tried to take account of that dynamic, less and less these days but historically it did. And then of course there are attacks from the inside.


I'm sitting here as a mixed blood Indian because of a couple of consensual relationships but also because of a couple of not so consensual relationships 150 years ago and some people conquer other peoples for rape and plunder and pillage. Some people do the raping and plundering and pillaging after the conquest. Sometimes that seems to be the prime motivation of the conquest is simply an opportunity to rape, plunder and pillage. It happened with our tribes and it continues to happen today. Our people come right in the midst. Now I don't know if you read Indians.com but my own tribe last week banished a non Indian from the Reservation who had gotten in enough trouble and they simply went and escorted him to the Reservation boundary and made him leave.

Grant:
Gave him the boot.

Richard:
Right.

Grant:
Those are interesting things in the area of determining one's own autonomy as well as also one's enforcement of law – kick him out. I mean it's a nice thing also to be; the extradition process a little easier.

Richard:
Sure.

Grant:
To just have somebody out of your place. That is interesting. Now I think a lot of what you're also talking about too is in the area of sovereignty to establishing identity, which gets around to the same question – identity – which is one of the subjects of our documentary, Ward Churchill, who has long been a controversial figure on. And I'd first like to know what are the issues that really; we talked about ethnicity, we talked about people's civic contribution and there's so many ways, some I can't even remember. What is it in saying that people who do, this is part of their life in terms of Reservation Indians that most would be concerned about in terms of we're talking about people on the outside, I would like to know what's your experience with people on the inside? Are they really that concerned, or is it just something we're making it a little bit overblown?

Richard:
Well, I don’t think it's overblown but I don't think it's easily quantifiable either. You've heard me say so I certainly will bear repeating that, the ultimate objective or goal of an exercise of sovereignty is to determine who you are and how the world will see you externally and how you will see yourself. And they are obviously able to control to a greater degree how they see themselves and what they make of themselves internally than externally. And so the non-Indian at Turtle Mountain, they can escort him to the Reservation boundary, banish him and he's gone. Externally, if you have somebody like the Ward Churchill you're speaking of …

Richard:
Well, let's say for example that you're raising Ward Churchill. In the external sphere of sovereignty, but sovereignty still being about identity, there's not much really that the tribe can do (by law, at least) unless he's in their territory, so if somebody like that is out in the world and claiming to be that tribe and represent that tribe and be a member of that tribe, they can refute it publicly I suppose and it would be my opinion that they are obligated to do so; but they don't always, which is part of your question also that internally, many of them will believe that we have more important things to do. And those are also about identity. Are we a people who view, who don’t house their elders? Are we a people who don’t educate their five and six year olds? That's identity in the collective sense of the word and that's the kind of identity that sovereignty deals with on a day to day basis and they don’t have the luxury of running around like a Ward Churchill or a me out here from a distance talking about their societies as a whole, looking out and analyzing from afar and talking in grandiose terms. They don't have that luxury. They're dealing with who they are and very difficult matters on a day to day basis, and as sovereignties, doing it their way. 

So if you get for example the stories that we hear out in Indian country of let's say two young men, 16 years old and one them kills the other. In our society we would pump our chests and get in the newspaper. We would try to make that other 16 year old triable as an adult just to make sure that he knows the death penalty's available and all of that and then when he gets sentenced and maybe even the death penalty, those families hate each other for life and one of them will move away. We're so sick and tired of Madison and the murder or those victims that sent our son to prison. We're moving to Idaho.


Well in the tribes, you're not moving anywhere. The mobility of the work force is not an underpinning of their society. And so those two families might have to go sit in front of the community and the community might say they had that son for a reason and they're never going to have that son again. That son tended to the sheep. That son herded the horses. What you're going to have to do, family of the murderer, is you're going to have to give a son to them, including perhaps the murderer, because the community, it needs to work. We don’t have time to be losing one kid to murder and then losing another one to the death penalty. We're a tribe and we've got things to do, right? We're battling the elements. We're dealing with history and so I mean, sovereignty does that in ways that even I can escape when I come to Madison, Wisconsin. 

A person who grew up in my tribe's housing project, who went to the BIA for school and for college funding, who went to the Indian health service to take out my appendix and to break my jaw when they took out my wisdom teeth. Those kinds of things even I can get far enough away from that. So the people who would co-opt the tribe's identity from afar and having never dealt with that and not dealing with it today, those people can be just as much of the colonizers of the conquerors as the military and the governments are from the outside. They are colonizing and conquering the identity individually and that can be just as bad.

Grant:
It's an interesting point you make. You gave what could be an internal example and an external example of that attack on one tribe's sovereignty and you mentioned the day to day things. Most people naturally don't have time to worry themselves typically until something gets so blown out of proportion until it's perceived as you just can't do it anymore. And I'm sure most people who are tribal members of Turtle Mountain wouldn't really care so much if Ward Churchill happened to get an honorary membership to Turtle Mountain until it became such a point of him constantly saying that he was a member of Turtle Mountain just like when the Keetowah Band at Cherokee finally said ‘we've had it’[with Churchill] – This guy is NOT a [enrolled] member.’ Do you think maybe people who are [enrolled] members but perhaps don't live on a reservation, who don't deal with the day to day stuff might be more offended by it than people who would be on a Reservation, not really caring so much or — 

Richard:
Interesting. 

Grant:
— who are public officials or elected representatives as part of the tribe might care more than the average person who is?

f:
Interesting. All of those dynamics would be at play. My tribe did adopt Richard Nixon's daughter, Patricia Nixon, when I was maybe eight years old or whenever it was and I remember all hoopla. I don't think she's gone out and proclaimed her Indian-ness after that. I don’t think in any good way or bad way I don't think. I think it's fair to say that, and the answer's as complicated as your question, I'm out here, again, and not at Turtle Mountain, and at times you can hear what people are saying about Indians out here or about your own tribe. In fact this is one of the things I said when I went back to Turtle Mountain to talk to the people as a whole is that sometimes we get too busy with what we're dealing with on a day to day basis and we don't pay attention to what the people are saying and thinking about us out there. And what they're thinking and saying about us out there is not all good. And that's your identity too whether you like it or not. You can always think about who you are but who somebody else thinks you are is almost always something different and they're not just sitting there holding up a mirror for you to look at yourselves, although sometimes that would be good too; but they're formulating their own opinions and they're interacting on you and their impression of who you are is important. And so the people on the outside like me can get worked up.


And so in that sense, I guess the part of the point of your question is people on the outside like me can end up caring more about a Ward Churchill than the people at Turtle Mountain and they have no reason to care. Ward Churchill doesn't go there. I don't know if he ever goes to any Indian Reservation. I'm guess probably not and the people there don't know him. He's had no impact on their lives, positive or negative, I'm guessing, and if I had to choose, I would say it more likely is negative because when you have a Ward Churchill who is out there co-opting their identity, even if it's a pan identity, and gets into the university, there is a huge ripple effect from that activity. All of a sudden it's students that he's turning out and thinking and saying the same thing and then they're going to have students. They may become teachers and even have students on a Reservation at some point. The reaches, whether we like it or not, as few and small as the reward seem, the reaches of the teacher can be huge. So if I had to choose… The people like Ward Churchill, are they doing more positive or negative? It's negative even though the people back on the Reservations don't even always know it.

Grant
Not yet, the way you're describing something like that. They won't at this point be concerned about our day to day lives but at some point could have such influence over enough people if unanswered, unchecked … eventually will like people who, teachers begetting teachers, people who do come out with misconceptions sometimes, grossly inaccurate by the teachers of one person who also was left to identify himself as a Native American, as perceived by many as a leader, as a political leader, as well as a teacher as well as an academic. And I would like to just really bring around the question on how familiar would you say you are with Ward Churchill overall and do people like yourself who are in an academic position who are American Indian who also study American Indian law, what is the perception that you feel, not just for yourself but amongst other academics in your field, of a person like Ward Churchill?

Richard:
I'm relatively familiar with his stuff. I've read some of the older stuff, some of the new stuff. I've certainly heard him speak more than once. I read closely some of the works because I was interested in the subject matter, the Indians Are Us book, for example, which is about identity, interestingly enough, perhaps the greatest irony of all of the writings. I don't think a lot about Ward Churchill frankly and when I have discussions with other Native scholars, we don’t think much about Ward Churchill at all. It may be fair to say we don’t think much of him either. I don’t really recall him ever coming up in a conversation except for when he has gotten so far out in left field as to make himself the topic of conversation. And does he have a right to do that? That's a separate question I assume you'll ask, but does he do it and does he do it knowingly and maybe even purposely. But if not purposely, at least knowingly, knowing the risks that you take when you set yourself on a public podium that you then become subject to public critique as you should, he does all of that knowingly. And so occasionally he does that to such a degree that he finds himself a topic of our conversations.


But I have to say that I have never in any case I've been involved with and any project that I've been involved with working directly with tribes, and I've been out with a few, the writings that I've done, many as a younger scholar, presumably more soon, I can't recall ever citing in a positive way – or maybe even in any way – the work and the thinking of Ward Churchill.

Grant:
Well, Professor Monette, what I’m understanding from you is that Ward Churchill at least in the circles of Native American law professors is not regarded with high distinction or credibility to a point that he values discussion amongst the issues or maybe just more in terms of when he's looking to get attention for himself. Am I off on that?

Richard:
No, you're not off on that. I really have to say he's just not a topic of discussion and I have never seen one of his works cited in any court case or in another sort of legal work but maybe he doesn’t do legal work. Maybe his work is more ethnic and anthropological sort of take to it. He's just not a big factor in what we're dealing with from day to day, sometimes on the ground but sometimes from the ivory tower, but from either angle, he's just not a big factor.

Grant:
Then how about as a political advocate, if he's not regarded that highly as an academic or as a scholar, what kind of role do you think he plays as a political advocate for Indian rights?

Richard:
Again, I don't think it's a big role but I do understand how he has gotten where he's gotten. You can go into an Indian community and rural Reservation or urban and insert yourself into the discussion and learn from it and then take it back to the ivory tower and polish it and embellish it and give a hell of a speech. I perhaps have done it myself but thinking of course that I belong in that circle and sometimes that's part of my role in my tribe is to be one of the speakers, being one of the people who can synthesize our ideas and communicate them to the world. 


But there are people who don’t have those civic relationships with their tribes, with a tribe, with any tribe, and nonetheless are able to glean some of these ideas the way Indians see them if they've spent enough time with them and take them out and embellish them and polish them up and they do that with a lot of things. Like I said earlier with the religions, I went to two Sun Dances and now I can go do a Sun Dance on my own and charge Europeans $5000 a head. It's being able to go there and being just smart enough and just crafty enough to take it out and present yourself as the agent of it. And I think Ward Churchill is one of those and I think frankly there are several others like that. 


But the role is complicated. Some people will even say AIM went overboard a bit and sort of in a derogatory tone and I will be one of the first people to say that if AIM didn't play the role of lightning rod the way it did, we wouldn't have had an American Indian Policy Review Commission in the 70s. We probably wouldn't have never had the creation believe it or not of the Senate Committee on Indian Affairs, which happened after that time when Indians finally gained some visibility and it's just being intellectually dishonest if you don't give a lot of credit to groups like AIM. So there is a role for that. 

Now it's a separate question whether Ward Churchill properly plays that role [of political advocate], all right? So can somebody go in and learn the talk? Sure they can. Can they embellish it and polish it? Sure they can. Is there some value to that role? Sure there is. A non-Indian doing it? The way that some have done it and maybe the way Ward has done it? No. 

Grant:
Would it be accurate to say Ward Churchill hasn't done anything of value for the field of American Indian law in terms of what he has to offer, of his own critique on terms of getting people interested and motivated? 

Richard:
One of the primary values of our tribes is tribalism; and as difficult as that has been to maintain, it's still putting the interest of the tribe over the interest of the individual. From what I know of Ward Churchill, that's not his mode of operation. And so I think it's fair to say that he has done more for Ward Churchill and less, or when it comes to the law, next to nothing for Indians.

Grant:
I would like to ask you now about an issue that he has always used to defend his identity as a claims of being an Indian – ‘criteria.’ He has been doing this at pretty much every event that he gives in terms of the standard of what is an Indian. Now I know there's been some issues that have been raised that he probably used a little bit of education and I think one of the items first I'd like to talk to you about is he says he should not be judged by "Federal Pedigree Slip." Is this an accurate term?

Richard:
Well, historically a lot of people had reasons to want to know who was Indian and who wasn't, right? The Osage Indians discovered oil under their land. The oil companies didn't want land to be passing on to 10 people, and then 20 people, and then 4 generations later 400 people if they're going to be trying to extract oil. They wanted to know who was an Indian. The Bureau of Indian Affairs, owing some obligations through treaties and some obligations through morality to Indians but also didn't want people who weren't Indians to be being able to proclaim they were so that they benefited. Does the tribe care about that really? Maybe not. So there were a lot of forces that played up the idea of Indian identity and in particular with that superimposition of blood quantum.


Today, as I said, tribes have to do that more. The distinctions between culture and language and religion are obviously greatly blurred and not due to the tribes. And so they themselves find themselves using blood quantum as one of the determinants of identity for better or worse. But any modern scholar, certainly any current prevailing scholar thrusting himself into the maelstrom knows or should know that that is as much, at this point, as much of an insult to tribal governments and tribal people as it is to the federal government. If you suggested to most tribes in this country that you should do away with the idea of blood quantum, they would call you crazy. That's their idea now for better or worse. 

And so when I hear that from Ward Churchill and I read that in the Indians Are Us book, in fact you can gather from the title that that was the gist of it, I'm really surprised actually at how bluntly insulting that is to tribes.

Grant:
I would like to talk to you about Churchill asserts as the test that he says he passes for Indian identification. The first one is self identification. He identifies himself as an Indian and the term he's used is he says he's identified himself since he was a nine year old boy, since his grandmother told him he had an Indian relative. He's wavering in the amount that he said that he actually has but that's how he identifies. The University of Colorado decided in their investigation of academic misconduct not to question his identification status saying that that's what you identify yourself as, that's what we'll consider you. Are there any ramifications of this in terms of well, what if we're not looking along enrollment standards of you're a member enrollment you don't actually prove any blood quantum, you're just saying I'm an Indian? Is that something that's acceptable that you be viewed as an affront to just a tribe but American Indian tribe as a whole? 

Richard:
Well, some of us are Indians even if we don't self identify. We didn't have a choice, but so in other words, is self identification a requirement? No. On the other hand can self identification be a determinant? As I said a lot of Americans with Native ancestry, some of it very thin, and some of them are proud of it and they have every right to be proud of it. They should be I would think. Does that make them the spokesperson for a tribe? No. Does that make them the spokespersons for Indian people generally, off Reservation, on Reservation? No, it doesn't. It is frankly an act of conquest. Some of us, some tribes feel like within the age of big gaming that we're getting left behind with the fancy cars and the things that we see on some gambling Reservations and we think identity is all we have left and I don't want my mind colonized. I don't want my heart and my soul colonized. I want to be able to point at that and say 'that's mine.' And if somebody else who doesn’t legitimately lay claim to it is saying the same thing, how can that be acceptable?


So Colorado may have their own reasons for skirting the issues. I'm afraid they do.

Grant:
What do you think could be a good enforceable solution? Would it be you just simply have to accept you have be now with the standards of change and tribal enrollment has to come into play because it is something that can be exploited and easily manipulated? Does it have to be you have show DNA? Now these are things that are entirely possible to do even though they might seem a little extreme but if it's becoming a problem, and I don't know to what degree it's a problem, but the fact is if he can do it why not everybody else?

Richard:
Well, exactly. If you're willing to be deceitful about something as intrinsic to your being as your identity, who you are, then what is beyond the bounds of your deceit? What are you not willing to be deceitful about? It seems to me if you're going to deceive people about who you are, you'll deceive them about anything and that …


is what we see from the people who are in that ilk, and it's that important; and can tribal leaders say something? They should and they're obligated. Do the tribal members on the ground know or care? They don't know and they don't care always but sometimes they do and they should and I believe they're obligated to. What can they all do about it? You know is Ward Churchill or that type, are the in a tribe's jurisdiction where something can be done? No. They can't be. So we end up relying for the tribe's external sovereignty to the extent that it plays on their sovereignty on the University of Wisconsin, on the University of Colorado, the state of Wisconsin, the state of Colorado, we rely on them to police this and at that point you certainly get tribal members who say who cares? The fact that somebody will deceive the world about who they are says a heck of a lot more about them than it does about the Indians. It can hurt the Indians, sure, but it says a hell of a lot more about them.

Grant:
Are you saying really that Ward Churchill is being deceitful about his ethnic identity?

Richard:
Well I'm not Ward's biological cop. From what I know, from what I've read, he is being deceitful and that is an act of conquest on a different scale but that also is an act of conquest.

Grant:
That would seem to be for somebody like a Ward Churchill ---- to talking about a conquest on Native peoples whereas you're suggesting he's doing it himself. Isn't that a grand irony?

Richard:
It's a grand irony. My tribe's sovereignty depends on my tribe being distinct from everybody around it and the second that it's not distinct, it loses a shade of that sovereignty. Who has the right to blur that distinction when they're not even a member of the tribe? Not Ward Churchill and not anybody. That's how important that is. 

So did he commit academic fraud? I don't know. I don’t think so. Does he have the right to say some of the things he said? I honestly hope he does. Do I think that student newspapers and cartoonists have the right to come from the other end of the political spectrum and say what they want to say? They have that right to. Have I jokingly at times said in the classroom said I'm playing devil's advocate so what I'm saying you really don’t know if I believe but you have to speak your mind and you can't. You don't have the right to play devil's advocate? I've said that and you realize immediately that you're saying it jokingly. You have to be, right? You can't be serious.

People have the right to say what they want to say. Of course society has the right to use societal mechanisms to say some things are more acceptable than others. Who are we hurting? Are we hurting a minority? Are we hurting some disenfranchised people? Society has a right to do that. Does the individual? In a public university, no I don't think so.

Grant:
It's interesting you got around to that because while many of Ward Churchill's supporters including himself use the issue of the investigation, which at this point now being found guilty of the charges brought before him, academic misconduct, are saying that this is an attack on his free speech rights, but at the same time he says that there have to be exceptions in place and to those they have considered an affront to the dignity of Native Americans, hence his interpretation of the Ninth Amendment, which is again examples of attacks on himself or those that he might perceive to be of a nation or more about his perceived ethnicity or others' perceived ethnicity or things that might be considered to be morally reprehensive — such as the celebration of Columbus Day. The [parade] group in Denver which he says he wants [the celebration] criminalized. 

Is there anything positive come up from his statements on the issue of human dignity for Native Americans when it's used as a means to try to stifle free speech of others, especially when it comes from a person like Ward Churchill?

Richard:
Can our society use its institutions to protect the dignity of a minority? Yes, it can. Does it? Not always. Should it? Yeah, it should. Is it a difficult line to walk? Obviously, it is so we all deal with it all the time. But when Ward raises it, he's obviously raising the identity issue again and that's what makes the problem here; and if Colorado's assessment and analysis was about his Indian identity, they should have said so. Now, I've read that [Standing Research and Misconduct Committee] report. I think that between the lines there are questions about his identity. But they don't want to squarely address it. Instead we're just going to talk about the academics of it and I think they weakened their case because of it. I think the University did. 


So again that's a difficult matter. Is Ward wrong? Not necessarily. Is he entirely right? No and it's a complicated issue. Is he the person to be raising it? No. He's not. And so maybe you want me to go beyond the identity question more. I'm not sure that I can go beyond that more. The NCAA is telling North Dakota fighting Sioux, drop it already and these people are vastly outnumbered. They're vastly outspent and they're just sitting there telling us it's insulting.

Grant:
And the same thing with the [U. of Illinois] Illini [Chief Illiniwek] mascot.

Richard:
Sure. They're telling us it's insulting and they ought to have the right, the basic human right, to decide when they're offended or insulted and we shouldn't think we have the grounds to tell them no, you're not insulted. They decided if they're insulted. And can society in a larger respect than governmentally, socially… can society take account of that as the NCAA has? Well, sure. I think it can. ‘Is Ward the one to be raising it?’ is the question from my angle and I just don't think so. And as I said I think that runs through that report and the university didn't focus on it and squarely address it and they undermine their case.

Grant:
Let's ask for your opinion. That what it sounds like that should have played a role in this for review, say he was found to commit a fraud about his identity, basically whether it be grossly irresponsible or an outright lie. What level of proof – if any – should one have to pose otherwise if something is found out, say you were never this to begin with and that played a role in your advancement, whether we talk about a student, whether we talk about a faculty member, then what would be the punishment that you would suppose for such a person? Again, we're talking about anything from: ‘I didn't know, I believed this;’ to, ‘well I wasn't going to pursue it so I feel it was my responsibility; to, yeah this person knew but was going to get away with not acknowledging it until you're backed into a corner.’ What do you do in a situation like that?

Richard:
That's tough. I'm still going to start with the identity angle though with what I've already said. If you'll be deceitful about your own identity, to me you'll be deceitful about anything and I think that the university knew that and they knew it early enough that they might have dealt with this pre-tenure. They might have dealt with it post-tenure earlier than they did now and so I think they really hurt their position. 


Nobody thought this saving a job for Indians. This is the Indian job. That's not there. If there were there would be more Indians in academia and elsewhere. But to the extent that we recognize that we're dealing in a world with Indians and that it may well be justified that an Indian comes along and just by virtue of having lived on the Reservation and being in that world, I am able to better address, be more qualified to deal with the issues that this department or this course is going to deal with, that's legitimate and that's the more complicated version of diversity that we deal with.


So, you can set that part aside and say you know, Ward didn't get a job because he's Indian. He didn't get advanced because he's Indian but were there benefits to it, justifiable benefits to his being Indian? I think there was and I think he knew that as well and the university certainly knew it. So now, so then you turn to well the academic freedom of it and what is the connection to the identity question and what do you do if there are legitimate societal benefits, justified societal benefits and they've been gained fraudulently? You throw someone in jail. That's what you do, where they can have all the academic freedom they want, to write what they want, to say what they want in a nice little cell with a pen and paper. That's what you do with them. 


Do you try to fire them based on what they said and their ideas and their arguments? That's what the university seems to be doing and they're going to be fighting a failing argument in my opinion.

Grant:
It sounds like you're saying they went after the wrong reasons for going after Ward Churchill, no legitimate reasons. They could have made a better argument out of it.

Richard:
I think they could have made a better argument. Now might there be arguments of such academic fraud, of such a deviation from academic standards that even in retrospect you might second guess something as important as tenure? Yeah, but I'm going to agree, not with Ward, but with the 5,000 other professors who have stepped up since then and said that's a difficult line. If you're committing a crime, throw them in jail, right? And then they'll have a very difficult time disseminating their ideas in the classroom if they're sitting in jail where they belong.

Grant:
Do you think its something they could be prosecuted for?

Richard:
If there are justifiable benefits provided by society and public institutions that have been gained by fraud, that to me is jailable.

Grant:
It's the type of fraud. Definitely it sounds like it's a type of fraud that's perpetuated and definitely overlooked in the university.

Richard:
Right.

Grant:
Okay. So now really my last question is, what is the responsibility of the university? What do you suggest universities can do to perhaps prevent early on how a Ward Churchill manifests into something that's given a lot more credibility because of ignoring what you says is a serious issue — the issue of ethnic fraud?

Richard:
I don't think that any of the Native leaders or Native academics expect perfection from universities. We don't expect perfection from ourselves. Do we expect good faith and best efforts? That we do and most universities have not done that consistently. At times they have interestingly though, not always. What is it? Well, there are very few tribe-less Indians out there. Some people would say none so you might start with the tribal identity and then you might start with giving the word 'tribal' the meaning that it has. 

It's become a pejorative term these days. Anything that we don’t like in Afghanistan or Iraq or Nigeria we attribute it to tribal leaders and warlords and all that but it has a meaning. It is the most basic entity of democracy in civic relationship on our planet, a tribe. And if somebody is claiming to be affiliated with and a member of one, an agent of one, that is often readily discernable and universities ought to at least make good faith and best efforts to find that out.

The vast majority of us [Indians], for better or worse, can produce our pedigree. We can produce our dog tags. 

Grant:
And it sounds like you'd be proud to do that, too.

Richard:
I'd be happy to do it, sure, but that's easy to say for someone who can pull it out of his wallet. Do we have exceptions? We do. Do we have exceptions to everything? We do. We have exceptions to everything and this is no exception. We're not asking for perfection [from Universities]. We're asking for best efforts and our sovereignty is at stake. Who we are, the ripple effects internally, who we are in the eyes externally in the eyes of America, in the eyes of the dominant society is important. That's what's all at stake.

Grant:
Does the onus of that responsibility now rest with the universities, with the what is it state government, is it federal government or does it require more attention by the tribes themselves to make an effort to say, ‘we request, we demand this for those who do so identify themselves and who are given consideration in your institutions that they meet our criteria?’

Richard:
The problem is it becomes an easy excuse for state government to say this is up to the tribes. Then if the tribal leaders don't come forth, they have an excuse to do nothing. The problem with that is of course it should be the tribal leaders. You can imagine a state making an argument like that and passing a law, introducing a bill like this without having consulted the tribes. That wouldn't fly either. So I'm thinking the states and the tribes. Not everybody really accurately estimates what's at stake here, and it's huge.

Grant:
I'm sure you're familiar with the Native American Arts and Crafts Act that requires those who call themselves Native American artists to show proof of Native American blood. In fact that's something that Ward Churchill himself got in hot water because he called himself a Native American artist but of course could not prove that. In fact I think that was the bill that was promoted by [Colorado Congressional Representative] Benjamin Nighthorse Campbell of Colorado and could something like that be a standard where let's have a bill that's just all across the board. It doesn’t have to be at the state level; it could be on the federal level, that's something that universities would have to abide by?

Richard:
It can be and it should be. It won't be because it sounds like affirmative action. So what is the purpose of delineating who an Indian is and isn't if there's nothing to be gained by it? And so certainly a broad spectrum of American politics says there should be no affirmative action and there should be nothing to be gained from being Indian. The fact of the matter though, as we've discussed, Indian-ness is not just racial. It's political. You'd belong to these entities that govern themselves and that we all recognize govern themselves and we recognize the role that they play historically and today. 

And so if we at this law school will take somebody into this law school from Singapore or Beijing without taking the law school admissions test and all that, that's all fine because we recognize the diversity and the different political; why won't we do that for a son of a traditional chief of the Hochunk Nation who speaks the language and has thoroughly risen to a proper and high role in that nation – why won't we accept them the same way here, right? And so that's where that thinking goes. 

Should the tribes and the states be able to get together and recognize each other's sovereignty, deal with each other government to government and then be able to pass a law like you're suggesting? Then yes, they should. And then that would be the proper way to do it.

Grant:
So you're saying going to the universities directly and making a plea would be a lot more effective to accomplish that?

Richard:
I'm afraid it would take both, I'm afraid. But the public universities of course are arms of the state there. They're public and so if there's a government-to-government relationship between the tribes and the state, the universities fall under that umbrella and as an agent of the state could clearly make these same sorts of agreements.

Grant:
And I guess lastly, are we at a point yet where that has become a priority for tribes. or is it going to take more Ward Churchills to make it something that becomes anything preventative where people feel that they have to put their time in

Richard:
It's a huge issue for tribes, but this is why our society can take account of the political status of different groups. Tribes don't have the resources to monitor every university in this country. If they did, this would be one of the things they monitored. They care and to the extent that they don't sometimes they should care but it's as huge and as important as what I've said to you in the course of this interview; and the only way it's going to be dealt with appropriately is if the entities who are perpetrating it and who have the resources not to, if they will step up to the plate. That's the universities; that's state government as well. 

Grant:
Perhaps there will be a new position along the lines of kind of an identity watchdog.

Richard:
For better or worse, that's true. But if we allow people in from Beijing without taking that LSAT and Grant Crowell moves to Beijing for two years and then tries to get into the University of Wisconsin without taking the LSAT saying he's Chinese, I'm not sure if that'll fly. 

Grant:
Probably show my 11 percent East-Asian DNA [laughs]. There's always a loophole for people who are creative enough sometimes and it becomes a matter of well, can we order a person's creativity there as part of the process too I think. I mean you did raise the issue of affirmative action and it is in place. It's something that we see abused. It's something that is the answer to that, more protections when you already have the issue of affirmative action being protested by people in state government and federal government too. So it does make one think on a direct level where both groups are equal level of sovereignty or they can both admire and respect each other's sovereignty and get something done first. I would be interested to see at what level that takes place. 

You say it's a big issue. I think it is a big issue. I think the question is: where does the groundswell come for enough people to say we want this to happen?

Richard:
Well this may be partly causing some of it. It may take more, but they can do it. Tribes, they have their own license plates. They have their own schools. They have their own; they have casinos. Every African-American, Chicano-American, Asian-American community, every American community in this country would like to issue their own license plates, have their own schools and have casinos. They don't because the tribes have this political status. And if they can enter into compacts over taxation, enter into compacts over a variety of things that they do including the high profile compacts, casino gaming compacts, certainly they can enter into a compact over education. Who in the educational world justifiably represents that tribe and that idea of the negotiated compact could take care of 99 percent of this problem and there would be less Ward Churchills in the world.

Grant:
It sounds like you're suggesting not so much the issue of power or authority, but economic persuasion.

Richard:
That too.
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