Kathy Sproles, President, National Council for Higher Education
I’d like to begin discussions of academic freedom by saying that we are involved in an intensive and concerted attempt to wrestle control of the curriculum out of the hands of faculty.  Now that’s being done in three different arenas – in the regulatory agencies of the government, number two, in state legislatures in the Congress, and then number three in the court systems.

Now it’s my major responsibility here today to talk about some of the court actions but I did want to very briefly comment on the first two and then I know that Tom and others on the panel are going to talk about these things in great detail and I know Tom is going to talk about what Florida as a state has done to really through contracts and other actions to protect our faculty there so you get some very concrete examples.

In terms of regulatory agencies and what they’re trying to do in the government, we’re dealing at the NEA with things like visa policies restricting students and scholars in our nation, publication restrictions on international scholars, travel restrictions of people coming into our country to talk about scholarship or going to other places to talk about scholarship, restrictions on the use of laboratory equipment, for example, the Department of Defense segregated work areas for foreign researchers along with special badges that they have to wear, and restrictions on information.  We’re seeing information disappearing from our archives, from our websites and et cetera.

So I think you’ll be very interested to hear what some of our presenters have to say and I wanted to tell you that our 2005 issue of NEA’s Annual Journal for Higher Education, our thought in action, deals with many of these issues and if you have not seen that, we are putting together a website that will deal with academic freedom and those articles will be on our website at nea.org/ag along with a lot of other comments that I will be making, Tom and others have made, about academic freedom, so please do go there and look at our hot topics on academic freedom.

Now secondly, I want to make a very brief comment about law makers and those particularly in at least 20 or 21 states now taking David Horowitz Student Bill of Rights and trying basically to curb the influence of we liberal leaning professors so that they can set parameters about what may be discussed in our nation’s classrooms and creating of course opt-out procedures for students who don’t want to hear what we have to say, inclusive of changing their reading assignments in the classroom.  In fact, this thrust has become so prominent that even administrative groups and one or two of our faculty groups have supported putting some of these Student Bill of Rights issues into our reauthorization of the Higher Education Act and we are fighting that.  Our president, Reg Weaver, has talked at length about that issue in some of our arenas and of course you know that reauthorization is stalled for the moment so we can fight that issue for another day.
We have, in Pennsylvania, particularly looked at David Horowitz Student Bill of Rights.  They passed a bill, HR177, which predated in essence a select committee to study the openness of the academic atmosphere and the degree at which faculty have the opportunity to instruct students and students have the opportunity to learn in an environment conducive to the pursuit of knowledge and truth.  It was very interesting to testify before that group and indeed I said, the degree to which faculty have the opportunity to instruct and the degree which students have the opportunity to learn in an environment conducive to the pursuit of knowledge and truth is a very critical question for us, that we talk about almost every day on our campuses.  We struggle to develop a civil society that is both open and tolerant to all while avoiding strictures that inappropriately and unconstitutionally restrict students’ and faculty’s rights.
So that report is coming out in November and I simply wanted to mention Pennsylvania’s legislative committee so that you can be on the lookout for what that community finally says.

Now, I want to talk about the court precedents.  Over the last eight years there have been a series of appellate court decisions that have decided that academic freedom issues are not the educator’s issues.  They have talked about the distinctions between faculty speech outside the classroom and freedom of speech inside the classroom and these decisions often reference of course the First Amendment rights where a faculty is protected when they’re speaking simply as a citizen on matters of public concern but I want you to follow the train of thought of the courts where there are no First Amendment protections when speech is in the role of the employee.  And in many of the decisions the university can direct the speech of a faculty member and punish if there is disobedience.

So, let’s look extremely briefly at a few of these decisions and then Dan you may want to go back and read these at length.  In the 6th and 7th Circuits they ruled for example that professors have no right under the First Amendment to determine what grades to assign to their own students.  That right belongs with the university.  That’s in the 6th and 7th Circuits.  Last year the 10th Circuit ruled that an independent right to academic freedom does not rise under the First Amendment.  The 4th Circuit held that the doctrine of academic freedom is a right that resides with the university not the individual professors.  

Now let’s talk about a couple of cases that are very important.  In North Carolina there was a drama teacher, a high school drama teacher, who challenged her demotion because the board, her school board, didn’t like the controversial ideas that were presented in a play that her students performed.  The 4th Circuit ruled that the teacher could not challenge her punishment because the school, not the teacher, has the right to fix the curriculum.  Remember what I began with - a concerted effort to wrestle the control of curriculum out of the hands of the faculty.  

The case was cited then to defeat the academic freedom claims of higher education faculty in two subsequent appellate court decisions.  One is called Edwards versus California University in Pennsylvania.  Here a college professor was basically suspended for failing to follow the University’s approved curriculum.  In other words, the department had made a syllabus.  All of the faculty were to follow that syllabus and this teacher did not.  He decided to use his own syllabus.  Although Edwards has a right, the court said, to advocate outside of the classroom for the use of certain curriculum materials, he does not have the right to use these materials in the classroom.  Our conclusion, that the First Amendment does not place restrictions on a university’s ability to control the curriculum.

Another case, the Urofsky versus Gilmore case, six professors; you’ll remember this one, it got a lot of press, six professors in Virginia brought a lawsuit challenging a state law that prohibited state employees, including hired faculty, from using computers for access to sexually explicit material on the Internet.  Now remember, the professors argued that the restriction severely hampered the right to teach, to assign students to online research projects and to conduct research around sexuality.  But, the 4th Circuit Court of Appeals upheld their rights that the university could restrict.
So you can see that these very troubling decisions illustrate a trend in courts and signal a very real curtailment of free speech rights of colleges and university faculty, at least when speaking in their role as an employee.

But now there’s one other case I want to talk about because up until that point the Supreme Court of the United States really had not spoken much on these issues, not since about the 1950s until very recently when the Garcetti case came to the Supreme Court.  This was such an important decision that our two councils spent a good deal of time in one of the NEA board meetings talking about it and Michael Simpson, who is one of our attorneys at the NEA has spent a good deal of time in researching it and you’ll hear more about what he thinks about this case in just a moment.

Now the Garcetti case had as the issue the employee speaking as part of his official duties.  And this had to do with a Los Angeles assistant District Attorney who claimed that he was demoted in retaliation for reporting to his supervisor that a deputy sheriff had probably lied when he got a search warrant.  When this reached the Supreme Court, both the Bush Administration and the District Attorney’s office argued that the District Attorney had no claim because the report was part of his job duties.  The Supreme Court ruled in a five to four that we reject the notion that the First Amendment shields from discipline the expression employees make pursuant to their professional views.  And that was Justice Kennedy.  And I’m reading some of this very directly because I want you to hear the Justice remarks.  

But thank goodness in a really stinging descent, Justice Souter warned the court that what they had just done imperils the First Amendment protection of academic freedom in public colleges and universities whose teachers necessarily speak and write pursuant to official duties.  And he’s absolutely right.  And I will tell you that our team council as well as Mike Simpson, who is a real authority, in my book, on academic freedom, says that “if Garcetti continues to be applied to faculties then the right to academic freedom is dead.”  Now that’s an astounding comment, isn’t it?  
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That’s because the professors, classroom lectures and scholarship plainly constitutes the [xxx] performance of one’s professional duties.

So I will end with one …

(No audio recorded from 13:44 to end)
